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THE EVOLUTION OF TECHNOLOGY AND MARKETS AND
THE MANAGEMENT OF INTELLECTUAL
PROPERTY RIGHTS
FRANCIS GURRY*

The transition that intellectual property has undergone from
backroom specialty to boardroom and ministerial concern is perhaps
most dramatically reflected on the international level in the Agreement on Trade Related Aspects of Intellectual Property ("TRIPS"),
concluded as part of the Uruguay Round accords that led to the establishment of the World Trade Organization ("WTO"). While TRIPS
may be the most dramatic example of heightened international attention to intellectual property, it should nevertheless be understood as
but a single response to economic and industrial change that is much
more broadly based than trade, and whose effects will require policy
management of a far more widespread, complex, and sophisticated nature than that which a single multilateral trade accord can provide.
The economic and industrial change that was the root cause of
the inclusion of intellectual property in the Uruguay Round accords
can be described in a variety of ways. Various phrases have been
coined to describe it, such as the postindustrial society,' the information revolution or the information age. Stated at its broadest, the
change signals the transition from an economy in which the central
source of wealth generation was physical capital to one in which that
central source is increasingly becoming intellectual capital.
There are many signs of this transition. Investment in the generation of intellectual capital through research and development
("R&D") has steadily increased across the industrialized countries.
Over the twenty years from 1972 to 1991, the amount of resources
invested in R&D by the G7 countries2 increased from an average of
1.80% of GDP to an average of 2.25% of GDP. 3 For individual cor* Acting Legal Counsel and Director, WIPO Arbitration and Mediation Center, World
Intellectual Property Organization (WIPO), Geneva, Switzerland. The views expressed in this
paper are those of the author and do not necessarily reflect those of WIPO.
1. See DANIEL BELL, THE COMING OF POST-INDUSTIAL SOCIETY (1973).
2. Canada, France, Germany, Italy, Japan, the United Kingdom, and the United States of

America.
3. See NATIONAL SCIENCE BOARD, SCIENCE & ENGINEERING INDICATORS, app. at 375
(1993).
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porations, the amounts invested in R&D expenditure are often prodigious. In 1992, for example, three corporations, General Motors,
Siemens, and IBM, each spent over $5 billion on R&D.4 It is difficult
to imagine many investments in physical capital of this magnitude by a
corporation, let alone on a recurrent, annual basis, as is the case for
R&D.
Not surprisingly, the composition of the work force reflects a corresponding evolution. The number of scientific and engineering workers engaged in R&D in France, Germany, Italy, Japan, the United
Kingdom, and the United States of America rose from 788,500 in 1965
to 1,887,100 in 1989, or from around 162 per 10,000 persons in the
labor force to 326 per 10,000. 5
Investment in the generation of intellectual capital may be seen
as both the cause and effect of the increasingly prominent position of
the high-tech industries, which are identified by the Organisation for
Economic Co-operation and Development ("OECD") as those industries with the highest R&D intensities. 6 The production of high-tech
manufactures by the major industrialized countries, in constant dollar
terms, doubled from 1981 to 1992, while production of other manufactured goods grew by twenty-nine percent. 7 In consequence, the output of the high-tech industries represented twenty-two percent of
global production of all manufactured goods in 1992, whereas, in 1981,
8
it represented only fourteen percent.
In an age where intellectual capital is increasingly the source of
wealth generation, intellectual property assumes critical significance
as the means of control of the newest, and potentially most commercially attractive, elements of intellectual capital. The evolution of the
demand for the protection of intellectual property reflects the new
significance of intellectual property. Patents provide a ready example.
At the end of the 1993, a total of 3.9 million patents were in force
throughout the world. 9 The demand for new patent rights is increas4. The expenditure on R&D of General Motors was US$5,917 million, of Siemens
US$5,322 million, and of IBM US$5,083 million. See B. Bowonder and T. Miyake, Responding
to Global Competition-StrategiesofJapanese Electronics Firms, 18 WORLD COMPETITION: L. &
ECON. REV. 155. 158 tbl. 4 (1995).
5. See NATIONAL SCIENCE BOARD, supra note 3, at app. at 328.
6. The six high-tech industries identified on the basis of R&D intensity are (from highest
to lowest R&D intensity) aerospace; office and computing equipment; communications equipment; drugs and medicines; scientific instruments: and electrical machinery.
7. See NATIONAL SCIENCE BOARD, supra note 3, at 160.
8. See id.
9. See TrilateralStatistical Report 1994, 1, European Patent Office, Japanese Patent Office
and United States Patent and Trademark Office (1994).
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ing at an extraordinary rate, the total number of patent applications
worldwide rose from 1,371,806 in 1989 to 1,965,487 in 1993, an increase of 43.3%. 10 In Japan, to take but one, admittedly leading, example, the two millionth patent was granted in December 1995. It
took ninety-five years (from 1885 to 1980) to grant the first million
patents in Japan, whereas it took only fifteen years (from 1980 to
1995) to grant the next million patents.
The new significance of intellectual capital and the increased demand for intellectual property are both occurring within the context
of the globalization of markets. In this process of globalization, intellectual capital has been a vector of internationalization and intellectual property has been an instrument of competitive positioning in
global markets.
As a vector, intellectual capital has provided the key elements of
the infrastructure that has permitted markets to become globalized.
Transportation, communications, and telecommunications are the
heart of the high-tech industries and have provided the means by
which physical barriers to global markets have been overcome. Of the
six industries identified by the OECD as high-tech, three-aerospace,
office and computing equipment, and communications equipmenthave been primary agents of globalization.
Intellectual property is peculiarly adapted to exploitation within
global markets. Being the intangible expression of an invention, design, sign, or other expression of an idea, or, more simply, information, it may, unlike physical property, be used simultaneously in
different physical markets. Patents for inventions or industrial designs
may be exploited wherever the physical conditions exist to permit the
embodiment of the invention or the design in a product. Trademarks
are potent means for enabling the market presence of corporations to
be signaled in the same manner and with the same identity wherever
the corporation's goods or services are available. Information technologies and, in particular, digitization, have permitted what is, at
base, a single expression to be distributed in a variety of different media. The book has become also the film at the cinema, the video at
home, the CD-ROM, and the video game.
There is much evidence of the use of intellectual property as a
central instrument in competitive positioning in the context of globalized markets. The increased demand for patents, referred to above, is
largely a reflection of increased geographical coverage sought for the
10. See id.
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protection of inventions. Protection is sought not in a single market,
but across each of the markets where it is considered that the invention can be viably exploited. Whereas, as mentioned above, the
number of patent applications filed worldwide rose from 1989 to 1993
by 593,681 applications, or by 43.3%, the number of first filings, that
is, applications filed for the first time around the world, as opposed to
applications claiming the priority of an application already filed elsewhere in the world, rose by only 88,414 applications, or by 16%. 11
Thus, the bulk of the new applications filed worldwide represents the
endeavor to obtain protection for the same invention filed across a
broader range of countries.
The increased opportunities for international cooperation
brought about by globalized markets, together with the high cost and
high risk of investment in R&D, have led to a significant increase in
interfirm collaboration and alliances in the generation of intellectual
capital. A database maintained in the Netherlands 2 on strategic technology partnerships indicates that, whereas the number of international multi-firm R&D alliances recorded between 1973 and 1976 was
eighty-six, the number of such alliances recorded between 1985 and
1988 was 988.13
It is clear also that internationalization in the area of intellectual
capital is occurring not only through strategic multifirm alliances, but
also through internationalization on all levels of the activities and
management of a single enterprise. A single firm can spread its R&D,
procurement, production, and marketing throughout the world, as the
example of Canon indicates. In 1992, Canon had, outside Japan, 9
research centers, 54 manufacturing facilities, 185 marketing subsidiaries, and 40 global procurement subsidiaries. 14 More generally, the
number of overseas manufacturing operations of Japanese electronic
corporations rose from 654 in 1988 to 1015 in 1993.15
What are the challenges for policy management presented by the
new significance of intellectual property in internationalized markets
fueled by intellectual capital, and how are they being met? The challenges are manifold and many of them are such that appropriate
precedents for their treatment are not readily available.
11. See id. at 16.
12. See The Maastricht Economic Research Institute on Innovation Technology's Co-Operative Agreements and Technology Indicators Data Base (Merit-Cati).
13. See NATIONAL SCIENCE BOARD, supra note 3, at 123.
14. See Bowonder and Miyake, supra note 4, at 158-60.
15. See id. at 160.
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SERVICING GLOBALIZED DEMAND

Intellectual property titles are national in nature. Users seeking
protection across different markets are obliged to file separate national applications, often requiring different administrative formalities
and legal conditions to be satisfied in each country in which they seek
protection. Some relief from this administrative burden is provided
by regional systems, which provide either for the processing and grant
on the regional level of separate national titles in the participating
member states of the regional system, such as the regional patent and
industrial design system administered by the African Regional Industrial Property Office ("ARIPO"), or the regional patent system administered by the European Patent Organization ("EPO"), or for the
processing and grant of regional titles, such as the regional system for
patents, trademarks, and industrial designs administered by the African Intellectual Property Organization ("OAPI"), the regional patent
system administered by the Eurasian Patent Organization, or the regional trademarks system administered by the Office of Harmonization for the Internal Market ("OHIM") of the European Union.
From the point of view of users, however, there is an obvious need for
international systems to facilitate the task of obtaining protection for
intellectual property on a global basis. These systems exist and are
administered by the World Intellectual Property Organization
("WIPO").
In the area of patents, the Patent Cooperation Treaty ("PCT")
provides a system under which applicants may file one international
application which is valid in all contracting states designated by the
applicants. Certain of the ensuing stages of the processing of the application take place on the international level, while the final stages
are reserved for the national phase administered by the national (or
regional) patent office. The stages that take place at the international
level are the publication of the application, an international search of
the application, and, at the option of the applicant, an international
preliminary examination of the application.
The PCT has met with extraordinary success, which has provided
eloquent testimony to the need for an international system. The PCT
commenced only in 1978. In 1995, 38,906 international applications
were filed which, after taking into account the number of designations
in such applications, amounted to 1,807,216 national applications.
There are now eighty-nine states party to the PCT, covering all of the
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industrialized world and major areas of the developing world and
states with economies in transition from centrally planned economies.
In the area of trademarks, the Madrid Agreement Concerning
the International Registration of Marks provides an international system under which a single application can result in a single international registration with the effect of a national registration in all of the
designated contracting states. Forty-six countries are party to the Madrid Agreement. At present, there are some 328,000 international registrations in force under the Madrid Agreement, with 18,852 new
international applications having been filed in 1995.
The Madrid Agreement has suffered from a geographical coverage that is less than fully international in the states that are party to
the Agreement. In 1989, a Protocol to the Madrid Agreement Concerning the International Registration of Marks was concluded, which
entered into force in 1996. The Madrid Protocol offers the possibility
of greatly enlarging the geographical coverage of the Madrid system.
Of the thirteen states that have so far become party to the Madrid
Protocol, five were not previously party to the Madrid Agreement,
providing an encouraging sign for the prospect of a more global trademark registration system. The participation of the United States of
America in the new system is, however, subject to a difficulty. While
legislation has been passed by Congress for the ratification of the Madrid Protocol, the legislation will not take effect for as long as the
European Union has the possibility of a vote additional to those of its
member states in the administrative machinery established under the
Madrid Protocol.
In the area of industrial designs, an international system is administered by WIPO under the Hague Agreement Concerning the International Deposit of Industrial Designs. The Hague Agreement
regrettably enjoys a limited geographical participation, only twentysix states being party to the Agreement, with some 3549 new international deposits being received in 1995. Efforts are underway at WIPO
for a revision of the Hague system with a view to enlarging its geographical coverage. Those efforts require the development of a new
system that will, on the one hand, preserve the simplicity and ease of
use of the existing system, while allowing that system to be expanded
in such a way as to accommodate the needs of those countries whose
law requires an examination of the novelty of applications for design
protection and, thus, a more complex administrative processing
machinery.
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A further aspect of servicing globalized demand is the provision
of an even playing field for users of intellectual property, which gives
assurance to intellectual property owners that their intellectual property will enjoy an adequate level of protection and not be subject to
unnecessary restrictions or unusual conditions in different countries.
This need is met by international norms, which are contained, in the
first place, in various treaties administered by WIPO, such as the Paris
Convention for the Protection of Industrial Property and the Berne
Convention for the Protection of Literary and Artistic Works, and,
second, by the TRIPS Agreement, which adopts most of the norms
established in the WIPO-administered treaties and supplements and
extends them so as to provide a comprehensive international code on
the protection of intellectual property.
Intellectual property is, however, by definition concerned with
the latest and most sophisticated technological advances. It is hardly
to be expected, therefore, that even the comprehensive nature of the
TRIPS Agreement will be adequate to deal with needs for international norms in the field of intellectual property that may be produced
by the future evolution of the technological basis of the economy.
International norm-making in an age in which intellectual capital assumes increasing importance in the generation of wealth promises to
be, however, a far more complex exercise than it has been in the past.
There are a number of currents that cross, and may increasingly be
expected to cross, the trajectory of the demand for new international
norms. These include tension with competing areas of public policy;
the need for swift response posed by new technological developments
and the ability of the multilateral process to accommodate such swift
response; the definition of the extent to which protection can go and
the balancing of that extent with the need for the diffusion of the benefits of intellectual capital; the definition of the needs, and of the
means of satisfying the needs of developing economies; machinery for
the resolution of disputes; and the coordination of increasingly complex institutional architecture.
TENSION WITH COMPETING AREAS OF PUBLIC POLICY

The increased importance of intellectual capital in the economy
has brought with it new possibilities for tension between the public
policies underlying intellectual property and those underlying other
areas of law and regulation. As technology advances, the adaptation
of intellectual property to the new areas of technological achievement
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is occurring in a context in which other areas of regulatory policy are
also being adapted to novel challenges and issues raised by those new
areas. Three examples can be cited to illustrate this occurrence.
The first is competition policy, where a long-standing tension has
existed between the objectives of competition policy and those of intellectual property. There are, however, new dimensions to this longstanding tension. The evidence suggests that intellectual property is
increasingly exploited on the international level, with growing numbers of interfirm alliances and collaborative arrangements. Competition policy, meanwhile, has remained largely on the national level,
with limited exceptions by way of the extraterritorial effect given in
certain respects to U.S. antitrust laws and regional regulation within
the European Union. How will the new circumstances of the exploitation of intellectual property be accommodated within the regulation
of competition policy? This question was touched upon within the
TRIPS Agreement in Article 40.16 Article 40, however, largely leaves
the question open, containing only an acknowledgement that "some
licensing practices or conditions pertaining to intellectual property
rights which restrain competition may have adverse effects on trade
and may impede the transfer and dissemination of technology," together with a mechanism for consultations between WTO members in
respect of either abuses of intellectual property rights having an adverse effect on competition or the application of competition laws. 17
Other articles in this Symposium investigate this question in greater
depth.
A new area of tension is to be found in the area of biotechnology.
As intellectual property has been adapted to the protection of the
achievements of biotechnology, it has found itself in tension with religious, ethical, and environmental interests that have seized upon intellectual property policy as the battleground for expressing concern
about the social, economic, and ethical implications of the direction
that the development of biotechnology is taking. The tension was well
illustrated within the European Union, where the European Commission's proposed Directive on the Industrial Property Protection of
Biotechnology met with some 170 requests for amendment from the
European Parliament, and where the Commission's revised proposal
was eventually defeated.
16. See Agreement on Trade-Related Aspects of Intellectual Property Rights, art. 40, Apr.
15, 1994, Marrakesh Agreement Establishing the WTO, Annex 1C, LEGAL INSTRUMENTS-RESULTS OF THE URUGUAY ROUND vol. 31: 33 I.L.M. 81 (1994) [hereinafter TRIPS Agreement].
17. Id. art. 40:1.
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To some extent the focus placed on intellectual property protection by other interest groups in the area of biotechnology is misplaced.
Intellectual property protection is an epiphenomenon of the scientific
advances that underlie biotechnology. It has, however, become the
terrain for arguments of public policy concerning the advances themselves. Thus, one finds that the patenting of animals has raised considerable ethical concern, yet the same ethical concern is often less
vocally expressed in respect of the ownership of domestic animals or,
indeed, the eating of animals, which may be seen as rather more radical treatment of an animal than patenting. Whatever logical analysis
may suggest, however, the political reality remains that the tension
exists and must be confronted by those concerned with intellectual
property.
A third area of tension can be seen in respect of industrial standards. The internationalization of markets, particularly in the area of
telecommunications and information technology, has brought with it
the need for standards to ensure compatibility and interconnectability.
The activity of the International Standards Organization ("ISO") reflects this development. The number of standards published by the
ISO increased in general by some twenty percent between 1988 and
1992. In the area of information technology, it increased by more
than sixty-five percent over the same period, the standards in this area
18
accounting for more than twenty-five percent of the overall increase.
What happens when a proposed new standard envisages the use of a
patent or other intellectual property? At present, the dominant approach to the question, flowing out of the practice of the ISO, t 9 as
well as the experience of various unsuccessful attempts tending towards a different direction on the part of the European Telecommunications Standards Institute (ETSI), favors respect for intellectual
property rights and the unfettered exercise of those rights by the
owner. The ISO Patent Policy envisages that a patent owner should
be asked to confirm its willingness to license any patent rights related
to a proposed standard under nondiscriminatory and reasonable terms
and conditions. If the owner does so confirm its willingness, the standard will be established and issued, whereas, if the owner does not
confirm its willingness, the standard will be revised or withdrawn.

18. See Information Technology Outlook 1994, 71 Organisation for Economic Co-operation
and Development (1994).
19. See ISO/IEC Patent Policy.
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The three foregoing examples illustrate a new dimension of intellectual property protection. Those concerned with intellectual property will increasingly need to take into account, or at least be aware of,
other areas of public policy, just as those concerned with other areas
of public policy will increasingly need to take into account, or at least
be aware of, intellectual property.
COPING WITH NEW TECHNOLOGICAL DEVELOPMENTS

The capacity to develop technology is hardly a new phenomenon.
It is one of the attributes that has distinguished humankind in its evolutionary course from the very beginning. Stone tools have been
found in the Olduvai Gorge in Africa that are some 2.5 million years
old. 20 What may be considered new, however, is the speed of change
and, consequently, the rapidity with which accretions are made to the
existing stock intellectual capital. In round terms, from the appearance of bipedalism, the successive steps to the production of the earliest-known stone tools took some 2.5 million- years, to the mastery of
fire some 1.8 million years, to the agricultural revolution some 700,000
11,800 years, and to the inforyears, to the industrial revolution some
21
mation revolution some 175 years.
The rapidity of development of the technological base challenges
the capacity of the intellectual property system to adapt adequately
and within a sufficiently short period of time to serve a useful function
in respect of new developments. Given the speed of change, are we
able to adapt rights that were designed for mechanical technology and
the printed medium with sufficient swiftness? Does the time allowed
for an effective response enable us to know enough about the new
development and its future direction to adapt rights or to design new
rights appropriately? Already in the last fifteen years two new forms
of intellectual property rights have emerged in response to either new
technology or new commercial applications of existing technology,
namely, sui generis rights in the layout designs or topographies of integrated circuits and the unfair extraction right in respect to databases.
An illustration of the difficulties that confront us in this respect is
to be found in computer programs. Sensing that computer programs
might be something new that required a different response, discussions were commenced on the multilateral level within WIPO in the
1970s towards the development of a new sui generis right in respect of
20. See RICHARD LEAKEY, THE
21. See id. at v, 12, 37.
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computer programs. The dominant current moved away from such an
approach, however, to find a pragmatic solution in the application of
the existing copyright laws to computer programs by characterizing
such programs as text, with the consequence that they were protected
as literary works. Industry had an immediate answer that provided
protection and did not require the long process of the introduction of
new legislation throughout the world or a new multilateral treaty requiring ratification throughout the world in order to provide an effective level of protection. The theoretical controversy 22 over the proper
form of protection still lingers, however, even if its practical implications might be considered negligible.
From computer programs, the debate has shifted as the technology has advanced. Historically, copyright had evolved as a series of
industry-based rights reflecting changes in the technological possibilities of media of expression from books to sound recordings, to cinema, and to computer programs. The rights attaching to these various
media differ in certain respects. Now digital technology has produced
the situation in which the media are converging and all, whether text,
sound, or image, can be expressed in the same form, binary code. The
TRIPS Agreement does not address this new situation and, thus, in
the little time that has elapsed since its conclusion, already new questions require attention. A diplomatic conference was held under the
auspices of WIPO in December 1996, which addressed some of the
new questions on the multilateral level.
For the moment attention is focused on developments in the technological base underlying copyright. But, more generally, the challenge remains whether policy in respect of new technological
developments, which will inevitably be exploited internationally, can
be formulated within an adequate response time, and whether it will
be so formulated on the national, regional, or international level, or
through some combination of the interaction of these various levels.
THE DEFINITION OF THE EXTENT OF PROTECTION

The rise of intellectual capital has been, as one might expect, accompanied by a push for greater protection of intellectual property as
countries, industries, and enterprises with the greatest resources of in22. See U.S.

CONGRESS, OFFICE OF TECHNOLOGY ASSESSMENT, FINDING A BALANCE: COM-

PUTER SOFTWARE,

INTELLECTUAL

PROPERTY,

AND

THE CHALLENGE

OF TECHNOLOGICAL

CHANGE 3-6, 28 (Washington, D.C., U.S. Government Printing Office, 1992).
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tellectual capital seek to turn these resources to their advantage. We
are on the crest of the wave of a movement for stronger protection.
Internationally, the movement for stronger protection is reflected
in the conclusion of the TRIPS Agreement, the prominent position
accorded to intellectual property in regional economic arrangements
and bilateral trade treaties, and unilateral measures initiated under
trade legislation, such as those of the United States of America under
section 301 of the U.S. Trade Act of 1974.23
On the microeconomic level, the move to maximize protection
can be seen in the adoption of commercial practices directed at exploiting intellectual property to the fullest extent. Thus, franchising,
as a method of marketing, relies upon a combination of trademark,
industrial design, and trade secret protection. Similarly, character
merchandising, which associates the sale of products or services with
the use of an attribute of a character, whether real (such as Paul Newman) or fictitious (such as Mickey Mouse), is also a commercial practice relying on a combination of trademark, industrial design,
copyright, and privacy protection. It has become common practice,
for example, to release a range of products based around the characters of a film at the same time as the film itself, so that the return from
the merchandising of characters can often exceed the royalties derived
from the film itself.
It may also be the case that the move for stronger protection will
see the emergence of a greater number of industry-specific claims for
protection. The supplementary certificates of protection, introduced
in the United States of America, the European Union, Japan, and
many other countries, to add length to the patent term in compensation for market time lost throughout the patent term as a result of
required regulatory approval of the products based on the patent, can
be seen as a form of protection which approaches the industry-specific. Its main applications are in respect of pharmaceuticals,
agrochemicals, and pesticides.
There is nothing inherently wrong with maximizing the return on
intellectual property or the movement to greater protection in an age
when intellectual assets assume increasing significance. The general
movement, however, does pose some new challenges for policymakers. One is the possibility of the fragmentation of the intellectual
property system, which for many years was composed simply of patents, industrial designs, copyright, and trademarks, as a result of the
23. See 19 U.S.C. § 2411 (1994).
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introduction of new rights. Another is the definition of the extent to
which it is appropriate to transform a generalized system to a series of
industry-based rights. The most important, however, is the fundamental question of limits. When intellectual property is increasingly becoming the product itself, rather than the means of protecting the
product, where are the limits to be found in providing an incentive for
the generation of such products which, at the same time, constitute the
intellectual fabric of the technological basis of the economy?
DEVELOPMENT

The public-law aspect of the private-law question of the extent to
which protection should reach finds expression in the question of the
treatment of developing economies in the global system for the protection of intellectual property. The major part of intellectual property rights is generated and owned in the industrialized countries. In
1994, for example, 92.1% of the patent applications filed at the United
States Patent and Trademark Office came from residents of the
or the contracting states of the EuUnited States of America, Japan,
24
ropean Patent Convention.
Internationally, the dominant initiative in the 1970s was on access
to intellectual capital on the part of the developing countries. This
was reflected in the discussions that took place within the United Nations Conference on Trade and Development ("UNCTAD") for a
Code of Conduct on the Transfer of Technology and the discussions
for the revision of the Paris Convention for the Protection of Industrial Property. From the initiative for access, however, the emphasis
turned throughout the 1980s very definitely to ensuring adequate
levels of protection for those countries whose comparative advantage
is to be found in intellectual capital. Is there a place for concessionary
treatment of developing economies within the new context?
The question is being posed, it must be recalled, within a climate
in which competition among developing countries for foreign investment is growing. The competition is perhaps greatest in respect of
technology-based foreign investment. There is a perceived interest on
the part of developing economies in providing a hospitable infrastructure for the encouragement of technology-based investment, which
means, in particular, the provision of adequate levels of intellectual
property protection. There are, in consequence, few moves to create
differential levels of protection that might represent special conces24. See Trilateral Statistical Report 1994, supra note 9, at 26.
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sions to developing economies. Rather, the question of concessionary
measures to developing economies has found its present answer in
two ways. First, the TRIPS Agreement provides for time-based transitional provisions, which envisage the delayed (but ultimately full)
implementation of the TRIPS Agreement in developing and the least
developed countries. 25 Second, technical assistance is being provided
on an increased level, particularly through WIPO, but also bilaterally,
to support the development of appropriate intellectual property infrastructures in the developing countries.
DISPUTE RESOLUTION

A consequence of the increasingly international nature of the exploitation of intellectual property and of the increasingly comprehensive system of norms prevailing at the international level is the
likelihood of a growing number of disputes of an international nature.
These disputes may be of either a private-law nature or a public-law
nature.
In the private sector, the increasing number of international alliances and collaborative and other contractual arrangements relating
to the generation or exploitation of intellectual property brings with it
the likelihood of an increasing number of disputes involving parties
with differing national affiliations. In such circumstances, neither
wishes to submit to the jurisdiction of the courts of the other party,
which may bring the consequential disadvantages of lack of familiarity
with language and institutional and legal culture. Mediation and arbitration offer the possibility of a neutral venue, and neutral law and
procedure. In a similar vein, the exploitation of intellectual property
in global markets brings with it the possibility of disputes concerning
essentially the same subject matter in different countries. Mediation
and arbitration offer here the possibility of a single procedure rather
than multiple national court actions. In addition, the growing complexity and sophistication of the technological base favors the possibility of mediation or arbitration, where the parties have the possibility
of selecting neutral arbitrators and mediators with specialist expertise,
which does not always exist within national court structures.
In this context of the changing complexion of disputes, the WIPO
Arbitration and Mediation Center was established in late 1994 to provide specialized services for the resolution of international disputes
25. See TRIPS Agreement arts. 65, 66.
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involving intellectual property or the commercial context in which intellectual property is exploited.
On the public-law level, the more comprehensive content of international norms introduced by the TRIPS Agreement and other developments within WIPO, such as the negotiations dealing with new
questions arising out of digital technology, also create the likelihood
of an increasing number of disputes concerning the scope and implementation of such norms. The WTO Understanding on Rules and
Procedures Governing the Settlement of Disputes, which entered into
force with the Marrakesh Agreement Establishing the World Trade
Organization on January 1, 1995, provides an integrated mechanism
for the resolution of disputes arising out of the TRIPS Agreement.
Discussions have also been underway within WIPO on the possibility
of a Treaty on the Settlement of Disputes Between States. These discussions were commenced, however, before the conclusion of the
Uruguay Round accords and their fate is uncertain following the conclusion of those accords.
THE COMPLEXITY OF INSTITUTIONAL ARCHITECTURE

The attention focused on intellectual property has also brought
with it institutional architecture of increasing complexity. Those concerned with intellectual property must now deal with norms and policies issuing on the national level, on the regional level from a variety
of fora, such as the European Union, North American Free Trade
Agreement ("NAFTA"), and Southern Common Market
("MERCOSUR"), and on the international level, where both WIPO
and WTO need to be considered. The already complex nature of this
architecture is compounded by the growing perception of the implications of intellectual property in other areas of public policy, which was
referred to above. Thus, at all levels, whether national, regional, or
international, one sees considerations relating to intellectual property
surfacing in regulatory policies on norms pertaining to areas such as
biotechnology, as in, for example, the Convention on Biological Diversity, the environment, competition, telecommunications, and so
forth.
The growing complexity of the institutional architecture creates a
new challenge. It opens new opportunities for interest groups to shop
in different fora to push their respective interests. It creates, thereby,
a more politicized process and the danger of fragmentation and differing standards. It certainly adds a new dimension of interest to the
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situation, but fascination with complexity should not divert those of us
concerned with intellectual property from the fundamental task of trying to ensure that intellectual property serves the basic policies of promoting order in the market and providing an adequate incentive to
the generation of the intellectual capital that has become such an integral part of the social and economic system.

